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FOREWORD

The Free or Charitable Medical Clinic continues to serve as an important safety net for millions
of under- and uninsured individuals throughout the country. Such clinics are often staffed by
volunteer physicians, nurses, and other health care providers who provide primary health care
services to those who have limited or no access to health care providers or prescription care,
and to indigent populations, including the homeless, undocumented persons, Medicaid recipi-
ents. Some clinics are even equipped to provide additional health services, such as basic dental,
vision, and behavioral health care services.

Implementation of the Patient Protection and Affordable Care Act (ACA) will not diminish the need
for Free Medical Clinics. In fact, the non-partisan Congressional Budget Office estimates that
anywhere from 29-31 million Americans will remain uninsured following full implementation of the
ACA, largely because they are unable to afford care; they are undocumented immigrants; or they
are eligible for Medicaid but reside in a state that chose not to expand the Medicaid program. Ad-
ditional millions will continue struggling to access health care because of long-standing barriers
that existed long before the ACA became law, such as lack of transportation options, poor health
literacy, high cost of medications, and lack of dental and mental health care access.

The American Health Lawyers Association (AHLA) recognized the need for a resource that
community and health care leaders can use in their efforts to build a Free or Charitable

Medical Clinic so that under- and uninsured populations might have improved and regular
access to primary health care services. While local and state laws governing the establishment

and operation of clinics vary, The Legal and Operational Guide for Free Medical Clinics will
give clinic organizers a broad understanding of the numerous and most commonly encountered
legal and operational issues that must be taken into consideration, such as the scope of services
to be provided; funding sources; 501(c)(3) tax-exemption; recruitment and licensure of medical
volunteers; insurance coverage and liability; prescription drug management; patient privacy; and
quality of care and other patient care issues.

This resource was made possible by the generosity of the American Medical Association
Foundation, the National Association of Free and Charitable Clinics, AHLA’s volunteer-authors
who contributed their time and expertise, and AHLA’'s Public Interest Donors. It is our sincere
hope that this valuable resource will have an impact on helping community leaders and health
care providers turn the idea of building and operating a Free Medical Clinic into reality. For the
millions who will struggle accessing primary health care services on a regular basis, the Free
Medical Clinic will be one of the most important safety nets that continues to positively impact
their overall quality of life.
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PART |
THE FREE MEDICAL CLINIC: KEY ISSUES

CHAPTER 1: An Overview

A. Introduction

The Free Medical Clinic, often referred to as Free or Charitable Clinics, is a health care com-
munity safety net that is established, operated, and maintained for the purpose of providing
primary health care to socioeconomically and geographically underserved patient popula-
tions.! Typically, the Free Medical Clinic’s personnel includes dedicated volunteers and/or
paid staff who provide medical, dental, pharmacy, vision, and/or behavioral health services
to individuals who otherwise would not be able to afford such services.?

Free Medical Clinics can be organized under the Internal Revenue Code (IRC) as 501(c)(3)
tax-exempt organizations, meaning they are organized and operated only for the charitable,
religious, educational, and/or scientific exempt purposes set forth in the Code. The term
“charitable” is defined by the Internal Revenue Service (IRS) to include “relief of the poor,
the distressed, or the underprivileged, etc.”® Charitable organizations are prohibited from
operating for the benefit of private interests and are eligible to receive tax-deductible contri-
butions.* In addition, Free Medical Clinics, if not organized as a 501(c)(3) on their own, can
operate under or as an affiliate of another 501(c)(3) organization.®

The Free Medical Clinic is not required to provide services free of charge to be classified as a
charitable entity. It may charge a nominal fee as long as the necessary services are rendered
without consideration of the patient’s ability to pay.® Because Free Medical Clinics serve
those who could not otherwise afford medical services, the Clinics often limit their services
to patients who do not have insurance, have limited insurance, and/or have limited or no
access to necessary health care.

B. Impact of the ACA on Free Medical Clinics

Fewer individuals may remain uninsured (and therefore ineligible for Free Medical Clinic
services) as a result of the Patient Protection and Affordable Care Act (ACA). However, nu-
merous barriers to health care access will continue to exist for many, such as the homeless
population who do not have the resources to apply for coverage under the ACA’s health care
exchanges, or undocumented individuals who are not eligible for ACA coverage. The Con-
gressional Budget Office stated that anywhere from 29-31 million people will remain without
access to health care after the ACA's implementation.” This number includes documented
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and undocumented individuals, as well as “those who are eligible for Medicaid but reside in
states that are not going to expand [their Medicaid] program.”® This illustrates the ongoing
need for Free Medical Clinics to continue treating seriously disadvantaged communities that
have fallen through the cracks. Such Clinics may want to consider offering resources that
will help eligible patients apply for and receive health care coverage through Medicaid or
health insurance exchange. The National Association of Free & Charitable Clinics (NAFC)
encourages Free Medical Clinics to remain aware of the challenges facing the underserved
and be prepared to help those who, due to issues of affordability, accessibility, or even the
“[plortability of primary, specialty, dental care and medication access,” remain unable to
access traditional health care services.®

Clinics located in states that have expanded Medicaid may find that certain business and
operational models will help them maintain their charitable missions while remaining
financially viable, allowing providers to preserve the medical home for current patients who
may no longer qualify for free care after implementation of the ACA, which is particularly
important in areas that experience a shortage of Medicaid providers or in instances where
patients move in and out of Medicaid eligibility status due to inconsistent employment or
changes in family status.




C. Typical Patient Population

Free Medical Clinics provide services to low-income adults who are under- or uninsured
(not covered by Medicare, Medicaid, or other government program) and are residents of
the county in which the Clinic is located. Nationwide, a majority of Free Medical Clinics
see patients who are at 100%-300% of federal poverty level (FPL). In the state of Ohio,

for example, Clinics typically require the individual’s income to be at or below 200% of FPL
to be considered low income.™

Table 1 shows the federal poverty guidelines for 2014 depending on family size." Eligibil-
ity requirements can vary from clinic to clinic based on the community’s specific needs.'
For example, some Clinics treat all ages,'® while others provide services to those who have
inadequate health insurance coverage'* or tailor their services to certain health conditions
(e.g., HIV/AIDS)'™® and ethnic groups.'®

Table 1. 2014 Federal Poverty Guidelines

2014 FPL Guidelines*

Family Size 200%

1 $23,340
2 $31,460
3 $39,580
4 $47,700
5 $55,820
6 $63,940
7 $72,060
8 $80,180
*Add $8,120/person for families over 8

D. Scope of Services

Most Free Medical Clinics provide a wide variety of primary health care services to eligible
patients. Depending on available resources, some clinics may also provide basic dental and
mental and behavioral health services.
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1. Primary Care

Free Medical Clinics provide primary care for minor, non-life threatening illnesses and inju-
ries and should not be a substitute for emergency medical care. While specific services vary
from clinic to clinic, most conduct general physical exams'” and provide testing and treat-
ment for chronic conditions (e.g., diabetes and high blood pressure)'® and minor medical
problems (e.g., headaches, sore throats, cough/colds, stomach issues).”® Some Clinics may
also provide prescription assistance programs and/or other pharmacy services and certain
gynecological services.?® When possible and if Clinic resources allow, the Clinic may be
able to provide a referral if it is unable to diagnose or treat a patient’s problem.?’

2. Mental and Behavioral Health

To the extent funding and the essential volunteers are available, Free Medical Clinics can
provide a range of mental and behavioral health services, including screening to identify at
least one mental health concern; assessment and diagnosis; medication management; mental
health counseling; and case management. According to a survey conducted by AmeriCares,
“few [Clinics] conduct universal screening to practively identify patients with undetected mental
illness.” However, when a Clinic can conduct unversal screening, alcohol and substance use
are the conditions most often universally screened for, followed by depression and anxiety.??

3. Dental

Clinics that have the resources to offer dental services typically provide routine exams

and assessments, cavity fillings, teeth cleanings, tooth extractions, and x-rays. Certain
Clinics may also provide select root canal, sealant, and fluoride treatments. Free Medical
Clinics generally do not provide dentures or partial dentures, crown or bridgework, implants,
braces, teeth whitening, or wisdom tooth extractions. Some states work with their state
dental associations or through a dental health coalition to provide primary dental care to
Clinic patients.?®

E. Staff and Personnel

A Free Medical Clinic’s staff typically includes a mixture of volunteer physicians, licensed
health care professionals, and other non-licensed medical personnel such as lay volun-
teers.?* Board-certified physicians who typically devote approximately one to four half-day
sessions each month are the most frequent types of volunteers. Nurses, nurse practi-
tioners, physician assistants and, to a smaller extent, social workers and psychologists also
volunteer at Free Medical Clinics. According to a 2010 study, Clinic volunteers devoted an
average of 4,237 hours or 2.4 volunteer hours per patient annually. More than 75% of Free
Medical Clinics use paid staff in addition to volunteers, and approximately half pay their
administrative staffs. Nearly two-thirds employ a paid executive director.?®
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F. Tax Exemption

The majority of Free Medical Clinics are volunteer-based, safety-net health care organiza-
tions that provide health care services to predominantly uninsured and economically disad-
vantaged individuals?® and, therefore, operate either as standalone charitable tax-exempt
organizations, a program component or affiliate of another charitable organization, or as a
standalone organization using community funds and donations. Operating as a 501(c)(3)
tax-exempt organization or as a component or affiliate of another charitable organization

is a popular financial model because most foundations and government agencies award
grants only to charitable entities. In fact, 501(c)(3) organizations receive approximately one-
third of their financial support from the general public, unit of government, or organization
formed to raise money for a specific supported charity.?” If Clinic organizers wish to have
their Clinic designated as a 501(c)(3) charitable organization, they must form a new nonprofit
organization by incorporating as a nonprofit entity under applicable state laws and obtain
tax-exempt status from the IRS. Corporation regulations are state-specific, so Clinic orga-
nizers should refer to state law to better understand the relevant jurisdictional requirements.
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G. Funding and Support

1. Sponsorship

Free Medical Clinics can be sponsored by individuals or organizations such as hospitals,
medical associations, secular community organizations, faith-based entities, and foundations
established as a result of a hospital sale. A Clinic’s sponsor will often define the character of
the Clinic and impact the services it provides. For example, a Free Medical Clinic that has a
faith-based sponsor may pursue a religious mission or follow a set of religious principles while
simultaneously working to see that health care is provided to underserved populations.?

2. Fundraising

Free Medical Clinics are often supported through charitable donations and typically receive
little or no regular government support. Rather, they raise funds by securing grants and
donations from community through annual fundraising drives and outreach to individu-
als, businesses, foundations, and other organizations. When accepting contributions, the
Clinic should make sure the contribution is “designated to or for the use of” a charitable
organization under IRC Section 170(a). Designated funds are charitable contributions with
the stipulation that they be used for a specified purpose (i.e., an approved project or pro-
gram).2® Such designation permits the donor to earmark his or her contribution to the FMC
for a particular use without jeopardizing the charitable deduction, provided the restriction
does not prevent the Clinic from freely using the transferred assets or, at a minimum, the
income therefrom, in furtherance of its charitable purposes. If the gift is earmarked for a
non-charitable purpose or for a charitable purpose outside the Clinic’s charitable mission,
the gift will not be deductible.®® Free Medical Clinics should, therefore, adopt a written
policy governing all designated or restricted gifts. Clinics should require board approval of
restricted gifts that are not within the Clinic’s previously approved mission and encourage
the use of suggested donations instead of legally binding designations or restrictions.

3. Grants

Grants from businesses, foundations, and government organizations can be major sources of
funding that help establish services and support ongoing programs where communities and
governments share a common interest. These grants typically require a grant proposal, budget,
and narrative, as well as compliance with the terms of the grants and any related agreements.

4. Unrelated Business Income Tax

Tax-exempt charitable organizations are generally not required to pay income tax. However,
income from certain activities may still be taxable under federal or local law. Of particular
concern is the tax that a charitable organization may have to pay on income derived from a
regularly carried out trade or business that is not substantially related to the organization’s

16



exempt purpose (an “unrelated business income tax” or UBIT). The operation of a retail
grocery store, for example, staffed by paid employees, could generate income for an FMC
that would be subject to UBIT.

Numerous registration and reporting requirements under federal and state law exist in
connection with fundraising activities. Certain fundraising activities, such as online sales
or auctions, may be considered unrelated business activities if regularly carried out by the




charitable organization. To protect its tax-exempt status, the Free Medical Clinic should
avoid dedicating a substantial part of its time or resources to unrelated activities and be
prepared to pay UBIT unless an exception applies.

Keep in mind, however, that income-generating activities that are structured to further

one or more of the charitable organization’s exempt purposes will not be subject to UBIT.
For example, if the charitable organization’s unrelated business activity utilizes a volunteer
workforce, sells donated merchandise, or conducts bingo or similar activities, the orga-
nization may be able to avoid paying tax on such income. To illustrate by using the afore-
mentioned example, an organization’s operation of a retail grocery store that is almost fully
staffed by youth as part of a therapeutic and training program to help disadvantaged youth
is not likely to constitute an unrelated business activity because the store is operated to
further the charity’s exempt purpose of assisting disadvantaged youth.®'

5. Donated Supplies

Donors and charitable organizations must comply with a number of substantiation require-
ments regarding the donation of goods and services. Generally, charitable organizations
must provide written disclosure to a donor who has received goods or services in exchange
for a contribution that exceeds $75. For donations of any amount, a donor will need either
written acknowledgement from the charitable organization or a bank record, such as a
cancelled check or credit card statement, to claim the deduction. In addition, a donor must
obtain a written acknowledgement for any single contribution of $250 or more if he or she
wishes to claim the donation as a deduction.3?

In the context of the Free Medical Clinic, the Clinic may want to approach other organiza-
tions with similar missions for donations during the start-up phase. For instance, a local
hospital may be willing to provide radiology services, local businesses may donate office
equipment and supplies, and physician offices or other health care facilities may be able to
donate used exam tables, furniture, dental equipment, and extra medical supplies.

Pharmaceutical companies may also offer assistance programs for the drugs they manufac-
ture. These programs generally provide prescription medications for free or at a greatly re-
duced cost to patients who otherwise would not be able to afford them. Free Medical Clinics
can either receive and distribute the medications directly to the patient; verify that the patient
is eligible for the program and subsequently confirm that the medication is shipped to the
patient; or determine whether the patient can receive the medication from a local pharmacy.
Many Free Medical Clinics try to help patients qualify for these drug assistance programs.
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PART II
START-UP ISSUES
CHAPTER 2. Structuring a Free Medical Clinic

A. Incorporating as a Nonprofit Under State Law

Incorporation is governed by state law, and the choice of entity for a particular organization
will be subject to the laws of the state in which it is registered. Depending on the choice

of entity, the organization’s leaders may be protected from liability or be subject to limited
liability. The organization may also qualify for certain tax benefits, including tax exemption.
In the event an organization intends to receive financial support through charitable do-
nations, government funding, or public and private grants, it should be incorporated as a
nonprofit corporation. Incorporating as a nonprofit confers some benefits, but subjects the
entity to certain restrictions as well. Listed below are some of the benefits and challenges
of operating as a nonprofit:*3

Benefits:

¢ Liability Protection—The governing board and the corporation’s officers are protected from
liability that may arise from the corporation’s activities. In addition, organizers, directors, offi-
cers, and employees may not be held personally liable for the corporation’s debts. Individu-
als may be held personally liable, however, when acting outside the scope of their duties to
the corporation. The corporation’s liability is limited to the corporation’s assets.

O Tax-Exempt Status—While the formation of a nonprofit corporation does not automat-
ically qualify the organization for tax-exempt status, the organization will benefit from
tax-exempt recognition if it applies for and meets the requirements under applicable
federal and state laws.

¢ Increased Fundraising Potential—Obtaining 501(c)(3) status increases the organization’s
opportunity to obtain such funding and support. If the corporation secures 501(c)(3) tax
exemption, donors may deduct their donations to the organization, which can incentivize
individual and corporate contributions and bolster fundraising efforts. In fact, many state
and federal agencies and charitable foundations will only donate grants and other fund-
ing to 501(c)(3) organizations.
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Challenges:

¢ Cost—Forming a nonprofit corporation can be time-consuming, labor-intensive, and
costly. State requirements, such as preparing articles of incorporation and bylaws and
applying for tax exemption take time, money, and resources.

O Record-keeping—Tax-exempt nonprofits are required to keep detailed records and
submit annual filings to the state and IRS by specific deadlines to maintain its active
tax-exempt status.

¢ Oversight and Accountability—Once an organization is formally organized as a nonprofit
corporation, personal control over the corporation becomes limited because the corpo-
ration is now subject to state and federal laws and regulations, as well as the nonprofit
corporation’s own articles of incorporation and bylaws. Some states require nonprofits
to be governed by a board of directors that elects or appoints the officers who set the
corporation’s policies and procedures.

¢ Public Scrutiny—A nonprofit corporation is dedicated to the public interest; therefore,
its state and federal filings are part of the public record and are open to public inspec-
tion. The public may obtain copies of state and federal filings to learn about salaries
and other expenditures.

B. Operating as Part of Another Tax-Exempt Organization

To streamline the time-consuming and costly process of creating a tax-exempt nonprofit entity,
a Free Medical Clinic may want to consider operating as part of another organization that has
already secured 501(c)(3) status, which will give the Clinic access to the organization’s existing
resources, including staff, office space, technology, and equipment. In addition, established
organizations that have earned a good reputation in the local community may provide an
affiliated Clinic with valuable credibility it may need as a new and independent organization.

As a tradeoff, however, an affiliated Clinic may lose the autonomy that an independent Clinic
provides. The affiliated Clinic’s policies and plans will have to align with the parent organi-
zation’s charitable purpose, and the Clinic’s leadership will be subject to the oversight and
authority of the parent organization’s board of directors. If the Clinic’s leadership is willing

to make such concessions, affiliation with an established institution may streamline the
start-up process and allow the new Clinic to open sooner.
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C. Articles and Bylaws

1. The Organizing Document

To create a nonprofit corporation, most states require that an organizing document, such as
the articles of organization (or incorporation), be filed with the state’s Secretary of State. State
statutes set forth the required information that must be included in the organizing document.
In addition, certain language should be included to comply with IRS requirements for tax
exemption as outlined in IRS Publication 557.34

Generally, states require that the organizing document include at minimum the organization’s
name and its registered location for service of process purposes. The IRS mandates that
the organizing document contain the organization’s charitable purpose and a description of
operational restrictions, such as restrictions on lobbying and private inurement of the orga-
nization’s earnings. Additional information that the organization may choose to include, if not
required by state law, are (1) the names of the organization’s incorporators and leadership,
including the board of directors; (2) a statement of personal liability so that organization
leaders may avoid personal liability for acting reasonably and in good faith as an agent of
the organization; and (3) the duration of the organization’s corporate existence and how

its assets may be distributed upon dissolution. Many states have samples of organizing
documents that comply with statutory requirements on the Secretary of State’s website.
Small business organizations may also have template documents available online.

2. Bylaws

Bylaws are the formal rules and procedures under which an organization and its board of
directors operate. An organization’s bylaws should be drafted to comply with state law while
also remaining consistent with the articles of incorporation or other organizing document.
They should provide sufficient direction to the board so that the organization can operate
efficiently, but not be so restrictive that they hinder or constrain operations. Because a

vote by the board is generally required to amend bylaws, day-to-day operational practices
that may be subject to change on a frequent or as-needed basis should be governed by
separate policies and procedures.

a. General Information

The bylaws should comply with state statutory requirements and generally include the
organization’s name; type of legal entity; address for its principal place of business and
registered office; and its registered agent. The bylaws also should state the organization’s
mission and charitable purpose as a 501(c)(3) entity.
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b. Members

If the organization has any members other than the board of directors, the bylaws should
describe the members’ duties, privileges, and rights, which may include voting rights if
granted by the board. The bylaws also should address how such members are appointed,
the duration of their terms, and how they may be removed.

c. Board of Directors

The bylaws should include the following information regarding an organization’s board

of directors:

O Makeup, including any special requirements that may exist such as having community
representatives from various industries or representation from the organization’s
target population;

¢ Powers and duties with respect to the organization’s operations;

¢ Officers’ titles and a description of their duties;

, vislon
kwn\'\'k
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¢ The process for electing and removing officers;
¢ Number of board members and length of terms;

¢ Rules for election, the procedures by which a member may resign or be removed, cause
for removal, and the process to fill a vacancy;

¢ The procedure for electing new members, including how voting may be conducted
(e.g., electronically, in person, by proxy); quorum requirements; and how many votes are
needed to add a member (e.g., a simple majority or 2/3 majority).

d. Meetings

The bylaws should describe how often board meetings are held and include the notice
requirements, which set forth the process by which the members are notified of the
meeting’s purpose, time, and location. Special meetings should also be addressed,
including who may call a special meeting and the notice procedure.

e. Committees

If the board of directors has committees, the bylaws generally include the names of each
committee, define each committee’s duties, explain how members are appointed, and
identify the officer(s) to whom each committee reports.

f. Amendments
The bylaws should set forth the procedure by which the board may amend the bylaws.
For example, a provision of how bylaws may be amended can be stated as follows:

“Amendments to Bylaws: These Bylaws may only be terminated, amended, or modified
upon the affirmative vote or written consent of seventy-five percent (75%) of the out-
standing shares of Stock.”

3. Governance Issues

Recruiting and engaging community leaders to serve as board members and officers for
a Free Medical Clinic will help Clinic organizers understand the needs of their community’s
vulnerable populations and address existing and potential barriers to health care.
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4. Directors and Officers

a. Attributes

Generally, the board of directors is the organization’s governing body and is granted the
authority to make operating decisions for the organization. Board members should repre-
sent the community served, be committed to furthering the organization’s objectives, and
demonstrate a willingness to take on tasks related to the organization’s operations. In the
context of the Free Medical Clinic, the board would direct the Clinic’s activities and select
the managers, staff, and volunteers who will carry out the operations of the Clinic. The
board’s conduct is governed by the Clinic’s bylaws and other corporate documents and
must further the Clinic’s mission.*®

Directors can serve as a bridge between the Clinic and community stakeholders by provid-
ing new information to the Clinic, educating the community about the Clinic’s mission and
goals,®¢ and maintaining relationships with the Clinic’s funding sources.®” One’s status in the
community and his or her unique skill set should be considered when selecting a member
to serve on the Clinic’s board of directors as such deliberate and thoughtful selection of
board members will add to the Clinic’s legitimacy.®®

The role, responsibilities, and requirements for board members are governed by applicable
state and federal laws. The Department of Health and Human Services Office of the Inspec-
tor General (OIG) has published a number of compliance resources for health care boards
of directors, including “A Toolkit for Health Care Boards” and “Corporate Responsibility and
Health Care Quality: A Resource for Health Care Boards of Directors.”®® Under commonly
accepted principles of nonprofit law, board members are bound by the general duties of
care, loyalty, and obedience.*°

¢ The duty of care is the duty to act in a reasonable and informed manner and to discharge
duties with the care that an ordinarily prudent person would exercise under similar circum-
stances. Such conduct generally includes attending meetings, exercising independent
judgment, being adequately informed, delegating appropriately, and monitoring and con-
trolling the organization’s management staff. In exercising this duty, directors may reason-
ably rely on information presented by trustworthy sources, including, but not limited to, the
organization’s officers, employees, and experts, such as accountants and legal counsel.”’

¢ The duty of loyalty is the duty to act in the organization’s best interest rather than to
further one’s personal or business interests. This duty requires a director to be aware
of any conflict of interests and to deal with such conflicts according to applicable state
nonprofit corporation laws and IRS procedures. Directors must disclose potential or
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actual conflicts and corporate opportunities for the organization in accordance with such
requirements. The duty of loyalty also requires a director to keep confidential all matters
pertaining to the organization until such matters become public.*

¢ The duty of obedience requires directors to act in accordance with all applicable statutes
and the organization’s charter. Additional duties may apply under special circumstances.

b. Recruiting Board Members

When recruiting board members from the community, Clinic organizers should be able to
clearly articulate the roles they envision for the members of its board. A general job descrip-
tion can include, for example, (1) minimum legal requirements pursuant to applicable law;

(2) general board member responsibilities; (3) to whom board members are responsible; (4)
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term limits; and (5) necessary qualifications and skills. The board may include a Chair, Vice
Chair, Secretary, and Treasurer. Clinic organizers may wish to provide each officer a job
description. For example, the Chair of the Free Medical Clinic’s board may be responsible
for conducting searches for key management staff, while the Secretary is responsible for
providing notice of board meetings and votes.*®

c. Board Committees

Depending on the size of the board and the complexity of the organization, the board

of directors for a Free Medical Clinic may elect to compose committees to which it can
delegate certain powers, if permitted by the Clinic’s corporate documents. Such board
committees may be either ad hoc (convened for a limited purpose) or standing committees
that are permanent in nature. An ad hoc committee may be convened to oversee a capital
improvement, recruit key management staff, engage the community and maintain public
relations or evaluate a major transaction. Standing committees may include an executive
committee, strategic planning committee, research committee, fundraising committee,
nominating committee, and an audit committee.** Committees can be advisory in nature or
have the authority to act on behalf of the board. State laws may restrict the ability of a board
to appoint non-directors to a committee who can act on behalf of the board.

d. Liability of Directors and Officers

A Free Medical Clinic and its board of directors and officers are subject to being sued for
a variety of alleged failures that range from breaching the duty of care, failing to fulfill the
Clinic’s mission, or having employees and volunteers who fail to conduct themselves within
the parameters of the Clinics’ mission. State law may limit the Clinic’s ability to indemnify
directors and officers in case of a lawsuit, so Clinic organizers should consider obtaining
advice from legal counsel on how to address such indemnification in the governing docu-
ments. A Clinic also is responsible for ensuring that the personal assets of its directors and
officers are protected through Director and Officer Liability Insurance.

e. Managers

Managers are under the board’s oversight. In accordance with applicable legal require-
ments, they manage the organization’s day-to-day operations. Clinics should have policies
and procedures that outline a defined line of authority from the board to the management
staff. For instance, a manager’s authority to take certain limited action may flow from the
organization’s bylaws, a resolution of the board or a specific authorization. For example, a
resolution of the board that authorizes an annual operating budget might allow a manager
to act on the budget, such as choosing the telephone provider, hiring support staff, or
executing a lease for Clinic space after the lease has been approved by the board.
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D. Medical Direction

A Clinic’s leadership must include an individual who provides medical direction on the

Clinic’s behalf, usually the Medical Director, Clinic Director or Chief Medical Officer. The med-
ical director is responsible for overseeing all Clinic aspects of the care provided at the Clinic,
including, but not limited to, supervision of staff, development and implementation of a quality
assurance program, quality improvement, and risk management initiatives. The medical direc-
tor may be an employee or a volunteer, depending on the size and complexity of the Clinic, as
long as he or she is qualified and capable of satisfying the role of medical director.

Free Medical Clinics generally focus on providing primary health care services, so a primary
care physician or other physician with leadership experience in the Free Medical Clinic environ-
ment may be best suited to oversee the health care services provided by the Clinic. If funding
is limited, it may be helpful to appoint a medical director who is capable of contributing to the
financial oversight and monitoring of the Clinic’s operating budget. As with the board of direc-
tors and its officers, a Free Medical Clinic should have a position description for the medical
director that clearly outlines his or her qualifications, duties, and responsibilities.*®

E. Obtaining 501(c)(3) Tax-Exempt Status

Organizations that are exempt from federal taxes are described in the United States Inter-
nal Revenue Code. The best known type of tax exemption is the 501(c)(3) exemption, also
known as the “charitable tax exemption.” To be tax exempt under IRC Section 501(c)(3), an
organization must be organized and operate exclusively for exempt purposes as set forth
in Section 501(c)(3), and none of the organization’s earnings may inure to any private share-
holder or individual. In addition, the entity cannot be an “action organization” that attempts
to influence legislation as a substantial part of its activities, and it may not participate in any
campaign activity for or against political candidates.*¢ 501(c)(3) organizations enjoy many
benefits, including, but not limited to the following:

<

Exemption from federal and/or state corporate and income taxes for most types of revenue;
¢ Ability to accept contributions and donations that are tax deductible to the donor;

¢ Ability to apply for grants and other public or private allocations available only to IRS-
recognized 501(c)(3) organizations;

¢ Potentially higher thresholds before incurring federal and/or state unemployment
tax liabilities;
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¢ Public legitimacy of IRS recognition (reputational value);
¢ Discounts on U.S. postal bulk-mail rates and other services; and

¢ Nonprofit incorporation shields owners and managers from personal liability for the
group’s actions, subject to certain legal exceptions (corporate form), and formalizes the
group’s goals and helps maintain organizational focus (nonprofit status).

F. Application for Recognition of Exemption

The process for becoming a tax-exempt organization can be lengthy. An organization
should therefore give itself at least six months to a year of lead time to apply for tax-exempt
status before it begins to operate and solicit financial support. During this time, the organi-
zation should collect the information and documents that will help in completing the
application, including documents related to the organization’s expenses and revenues.
Clinic organizers may want to involve those who are familiar with the organization’s finances.

¢ Hire Legal Counsel, Other Professionals—Legal counsel and the counsel of other
professionals (e.g., accountants, consultants) will be critical in helping Clinic organizers
navigate the numerous ordinances, statutes, and regulations (at the local, state, and
federal levels) that will impact the establishment and operation of the Free Medical Clinic.
Clinic organizers may find that local attorneys are willing to provide their legal services
on a pro bono basis.

¢ Choose the Corporation’s Name—A nonprofit is typically formed as a corporation and
each state has specific naming requirements. Clinic organizers should take care that
their corporation’s name does not infringe on any assumed name or trademark rights by
checking the Secretary of State’s database, as well as the database of the U.S. Patent
and Trademark Office.*

¢ Draft and File the Articles of Incorporation—A nonprofit corporation is legally created
with the filing of the articles of incorporation or ce